PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2006- 81

UNI TED STATES TAX COURT

JERRY WASHI NGTON, Petitioner v.

COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 14833-04S. Filed May 16, 2006.

Jerry Washi ngton, pro se.

Emle L. Hebert 111, for respondent.

COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?

The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year at

i ssue.
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Respondent determ ned a deficiency of $2,790 in petitioner’s
Federal incone tax for the year 2003.

After concessions by respondent,? the issues for decision
are: (1) Wether petitioner is entitled to head-of -househol d
filing status under section 2(b), and (2) whether petitioner is
entitled to claimthe earned income credit under section 32.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioner’'s legal residence at the tinme the petition was filed
was New O | eans, Loui si ana.

At the tinme of trial, petitioner was not enpl oyed and was
coll ecting permanent disability benefits. He had previously
wor ked as a seanster for 15 years; however, it is unclear whether
petitioner was enpl oyed or only collecting disability benefits
during the year at issue. Regardless, on his 2003 Federal incone
tax return, petitioner reported $6,966 in gross incone.

Respondent does not chal | enge that anount.

During 2003, Ms. Elaine Lloyd resided with petitioner. At
the tinme of trial, petitioner and Ms. Lloyd had been living with
each other continually for at least 9 years. Petitioner and M.

Ll oyd remain unnmarried. Instead, petitioner refers to Ms. Ll oyd

2At trial, respondent conceded the dependency exenption
determ nations fromthe notice of deficiency. As a result,
petitioner is entitled to claimdependency exenpti on deductions
for both his comon |aw wife, M. Lloyd, and one of Ms. Lloyd' s
children, 1.L., on his 2003 Federal inconme tax return
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as his “common law wife”.® M. Lloyd also has three children.
During 2003, one of the children, I.L., resided solely with
petitioner and Ms. Lloyd. The other two children resided with
Ms. Lloyd’ s nother. [|.L. was 14 in 2003 and attended school ful
time. Petitioner and Ms. Lloyd provided all of |I.L.’s support
during the year at issue.

Petitioner filed tinmely his 2003 Federal inconme tax return
electronically. Petitioner filed as head-of - househol d and al so
clainmed the section 32 earned incone credit. Finally, petitioner
cl ai mred dependency exenptions for both I.L. and Ms. Lloyd, which
respondent conceded at trial.

Wth respect to the first issue, the clained head- of -
househol d filing status for the year 2003, section 2(b) defines a
head- of - househol d as an i ndividual taxpayer who (1) is not
married at the close of the taxable year and (2) maintains as his
honme a househol d that constitutes for nore than one-half of the
t axabl e year the principal place of abode of any person who is a
dependent of the taxpayer, if the taxpayer is entitled to a
deduction for such person under section 151. Sec.

2(b) (1) (A (ii). As noted earlier, petitioner was not legally

3Loui siana, petitioner’s State of residence, does not
recogni ze the doctrine of cormon-law marriage. La. Cv. Code
Ann. art. 87 (1999); Liberty Mut. Ins. Co. v. Caesar, 345 So. 2d
64 (La. . App. 1977). Petitioner, therefore, for purposes of
this case, is treated as unmarried. Von Tersch v. Conm Ssioner
47 T.C. 415, 419 (1967); Rev. Rul. 58-66, 1958-1 C. B. 60.
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married during 2003; therefore, he satisfies the first prong.
Wth respect to the second prong, respondent conceded
petitioner’s entitlenent to the dependency exenption for M.
Lloyd’s child, I.L. That concession satisfied the second prong
of section 2(b)(1)(A(ii), that the “taxpayer is entitled to a
deduction for the taxable year for such person under section
151”. The Court, therefore, holds that petitioner satisfies the
requi renents of section 2(b) and qualifies for head-of-househol d
filing status for the year 2003.

The final issue before the Court is whether petitioner is
entitled to claimthe section 32 earned income credit on his 2003
Federal inconme tax return. Respondent reduced petitioner’s
earned incone credit solely based on the disallowance of |I.L. as
a qualifying child.

In order to claimthe earned incone credit, a person nust be
an “eligible individual” within the neaning of section 32(c)(1).
Petitioner contends he is an eligible individual because of his
entitlement to the dependency exenption for I.L. An eligible
i ndividual is “any individual who has a qualifying child for the
taxable year”. Sec. 32(c)(1)(A). A qualifying child is one who
satisfies a relationship test, a residency test, an age test, and
an identification requirenent. Sec. 32(c)(3). As relevant here,
to satisfy the relationship requirenent, the child nust be a

stepson or an eligible foster child of the taxpayer. Sec.



- 5 -
32(c)(3)(B)(i). An eligible foster child nmeans an i ndividual who

is placed with the taxpayer by an authorized pl acenent agency.

Sec. 32(c)(3)(B)(iii). 1.L. is the child of Ms. Lloyd. Because
she and petitioner are not married, |I.L. is not petitioner’s
stepson. Further, I.L. was not placed with petitioner by an

aut hori zed pl acenent agency. Petitioner, therefore, is not
entitled to claimthe earned incone credit. Respondent’s
di sal | owance i s sustai ned.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




